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United States Court of Appeals for Veterans Claims (CAVC)

What the case is about:

The Court held that the probative value of a medical opinion primarily comes from the physician’s reasoning.  A claims file review cannot compensate for lack of a reasoned analysis required in a medical opinion.  Factually accurate, fully articulated, and sound reasoning for the medical conclusion, not the mere fact that the claims file was reviewed, contributes probative value to a medical opinion.  

The Court held that a private medical opinion may not be discounted solely because the physician did not review the claims file.  Likewise, a VA medical opinion may not be preferred over a private medial opinion solely because the VA examiner reviewed the claims file.  It is what the examiner learns from the claims file in forming the expert opinion that matters, not just reading the file.  

The Court also held that VA does not have a general duty to inform every claimant that seeks or provides a private medical opinion of the availability of the VA claims file.  The Court noted that particular medical information contained in a claims file may be significant to the process of formulating a medically valid and well-reasoned opinion and directed that a veteran should take care to personally provide those medical facts of which a physician should be aware in formulating a medical opinion.

Impact on VBA:

No new impact warranting regulatory revision or Manual change.  However, the holding should be applied when evaluating medical evidence, especially when conflicting medical opinions are of record.  

Summary of the facts and Court’s reasons:

The veteran obtained opinions from two private physicians to support his claim for service connection for major depression secondary to his service-connected Guillain-Barre syndrome.  A private physician submitted a letter in April 1999 stating that he had treated the veteran since 1995 and his severe major depression is secondary to Guillain-Barre syndrome.  

Another physician, in July 2000, completed a VA fee basis interim summary in which he concluded that the veteran was suffering from major depression as a result of his service-connected condition.  This physician later testified at a regional office (RO) hearing that he had reviewed the veteran’s claims file, interviewed him on two occasions, and that he had developed a depressive disorder as the result of Guillain-Barre syndrome.  In response to hearing officer’s question, the physician indicated that he had not read the records from the VA hospital neurology department as they related to the veteran’s Guillain-Barre syndrome.  

The veteran underwent VA psychiatric examinations, conducted by the same examiner, in 2000 and 2004.  The examiner reviewed the veteran’s claims file and medical records and noted that previous VA neurological evaluations showed very little and mild residuals from Guillain-Barre syndrome.  The examiner opined that there was no etiological relationship between the disease and the veteran’s present psychiatric condition.  

The Board of Veterans’ Appeals (Board), in November 2005, denied the veteran’s appeal for service connection for major depression secondary to Guillain-Barre syndrome.  The Board assigned more probative value to the VA examiner’s opinions on the basis that they were persuasive and supported by medical evidence and that the examiner had provided a definitive opinion with rationale, which was supported by specific examples from the veteran’s medical records.  The Board primarily discounted the private medical opinions on the grounds that neither was informed by an in-depth review of the claims file, as were the assessments of the VA examiner.  

The veteran argued before the Court that VA violated its duty to assist by failing to advise him that his claims file should be forwarded to the two physicians who provided medical opinions in support of his claim in order to assist these physicians in developing more complete medical opinions.  The veteran also put forth that he should be offered the opportunity to provide the claims file to a physician furnishing a medical opinion on his behalf, at least where the Board attaches more probative value to a VA medical opinion on the basis the VA examiner reviewed the claims file.  

The Court, applying its existing case law concerning the duty to assist in the context of providing claims file/medical records to a veteran to support a private medical opinion, held that VA had complied with its duty to assist by procuring two VA medical opinions.  The Court stated that its case law
 only extended the duty to assist based on a statement by a medical professional that places VA on notice that review of the claims folder was necessary in the particular case to render a thorough opinion.  

The Court, describing VA examiners and private physicians offering medical opinions as expert witnesses, indicated that the rules for expert testimony contained in the Federal Rules for Evidence, while not binding on VA, provide useful guidance to the Board in evaluating the probative value of medical opinion evidence.
  The Court indicated that it would apply these rules in determining whether they were properly applied by the Board in favoring one medical opinion over another.  

In applying the first rule, the Court stated that review of the claims file was not a “magical set or talismanic set” of documents, but rather a tool to assist VA examiners to become familiar with the facts necessary to form an expert opinion to assist the adjudicator in making a decision on a claim.  The mere statement that one physician did or did not have access to a claims file is of little use in providing adequate reasons or bases if the Board fails to explain what information in the claims file was important and necessary for a competent and persuasive medical opinion, and why the absence of record review detracts from the probative value of the opinion.  

Review of the claims file by a VA examiner, without more, does not automatically render the examiner’s opinion competent or persuasive.  Moreover, the absence of claims file review by a private medical expert does not categorically exclude the possibility that the examiner is nevertheless informed of the relevant facts, as the physician could be familiar with the veteran’s condition through past treatment of the veteran or review of pertinent medical literature.  There are even instances where the claims file review may be irrelevant to the medical issue at hand, such as where an increase in disability rating is at issue and the present level of disability, not the medical history, is of primary concern.  

The Court held that claims file review, as it pertains to obtaining an overview of the claimant medical history, is not a requirement for private medical opinions.  Therefore, if the Board of Veterans’ Appeals (Board) uses facts obtained from review of the claims file as a basis for crediting one expert opinion over another, it is incumbent upon the Board to point out those facts and explain why they were necessary or important in forming the appropriate medical judgment.  

In the case at hand, the Court held that the Board’s assignment of more probative weight to the VA opinions was based on more than just the VA examiner having reviewed the claims file, as the Board reasoned that the examiner who provided the opinion in 2000 did not completely review the medical information and overlooked key documents, particularly VA neurological examinations concerning Guillain-Barre syndrome.  The Board’s rejection of the opinion was not based solely on failure to completely review the claims file, but rather the opinion lacked foundation as the physician failed to review a portion of the claims file that contained medical facts important to the formulation of the opinion sought.  

In contrast, the Court also determined that the Board never explicitly addressed the thoroughness and detail of the 1999 opinion, as it assigned less probative weight to that opinion solely because it lacked the claims file review that informed the assessment of the VA psychiatrist.  The Court indicated that the Board did not consider whether, even in the absence of claims file review, the physician who rendered the opinion in 1999 had any knowledge of the veteran’s medical history in light of the fact that he had treated the veteran for nearly five years at the time the opinion was rendered.  Thus, the Court held that the Board had erred in rejecting this opinion solely because the physician did not review the claims file and, by extension, concluding that he was not familiar with the veteran’s medical history.  

The Court vacated the Board’s decision and remanded for readjudication consistent with its decision.  

� The Court noted that although VA physicians have more ready access to a veteran’s claims file, there are regulatory provisions that enable a veteran to obtain copies of the claims file if he or she chooses.  See 38 C.F.R. §§ 1.577 and 20.1200.  





� See Watai v. Brown, 9 Vet.App. 441 (1996); Daves v. Nicholson, 21 Vet.App. 46 (2007); Green v. Derwinski, 1 Vet.App. 121 (1991).  


� (1) the testimony is based upon sufficient facts or data; (2) the testimony is the product of reliable principles and methods; and (3) the expert witness has applied the principles and methods reliably to the facts of the case.  





