Aggravation of a Pre-Existing Disability
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Objectives

Define and identify the principles of presumption of soundness and aggravation

Analyze claim information to determine whether service connection is warranted on the basis of aggravation
References

· 38 USC 1111 Presumption of Sound Condition
· 38 USC1153 Aggravation
· 38 CFR 3.304(b)(1) Direct service connection; wartime and peacetime
· 38 CFR 3.306 Aggravation of preservice disability
· 38 CFR 4.22 Rating of disabilities aggravated by active service
· M21, Part IV, Subpart ii, 2.B
Topic 1: Aggravation
DEFINITION OF AGGRAVATION

	Review the handout explaining requirements for 38 USC 1111 and 38 USC 1153.  Discuss with the trainees the differences between specific findings of an increase in disability versus a natural progression of the disease.

	38 USC 1111 
	For purposes of basic entitlement to service-connection, 38 U.S.C. 1111 provides that every Veteran is considered to have been in sound condition when examined, accepted, and enrolled for service, except as to defects, infirmities, or disorders noted at the time of examination, acceptance, and enrollment, or where clear and unmistakable evidence demonstrates that the injury or disease existed before acceptance and enrollment and was not aggravated by such service.  

Notwithstanding the provisions of 38 U.S.C. 1132, the provisions of 38 U.S.C. 1111 shall be applicable in the case of any Veteran who served in the active military, naval, or air service after December 31, 1946.

	Review the handout with 38 CFR 3.304(b)(1) and 38 CFR 3.306.

	38 CFR 3.304(b)(1) 

38 CFR 3.306
	38 CFR 3.304 Direct service connection; wartime and peacetime

(b) Presumption of soundness. The Veteran will be considered to have been in sound condition when examined, accepted and enrolled for service except as to defects, infirmities, or disorders noted at entrance into service, or where clear and unmistakable (obvious or manifest) evidence demonstrates that an injury or disease existed prior thereto and was not aggravated by such service. Only such conditions as are recorded in examination reports are to be considered as noted. (Authority: 38 U.S.C. 1111) 

(1) History of preservice existence of conditions recorded at the time of examination does not constitute a notation of such conditions but will be considered together with all other material evidence in determinations as to inception. Determinations should not be based on medical judgment alone as distinguished from accepted medical principles, or on history alone without regard to clinical factors pertinent to the basic character, origin and development of such injury or disease. They should be based on thorough analysis of the evidentiary showing and careful correlation of all material facts, with due regard to accepted medical principles pertaining to the history, manifestations, clinical course, and character of the particular injury or disease or residuals thereof. 

38 CFR 3.306  Aggravation of a preservice disability

(a) General. A preexisting injury or disease will be considered to have been aggravated by active military, naval, or air service, where there is an increase in disability during such service, unless there is a specific finding that the increase in disability is due to the natural progress of the disease. (Authority: 38 U.S.C. 1153) 

(b) Wartime service; peacetime service after December 31, 1946. Clear and unmistakable evidence (obvious or manifest) is required to rebut the presumption of aggravation where the preservice disability underwent an increase in severity during service. This includes medical facts and principles which may be considered to determine whether the increase is due to the natural progress of the condition. Aggravation may not be conceded where the disability underwent no increase in severity during service on the basis of all the evidence of record pertaining to the manifestations of the disability prior to, during and subsequent to service. 

(1) The usual effects of medical and surgical treatment in service, having the effect of ameliorating disease or other conditions incurred before enlistment, including postoperative scars, absent or poorly functioning parts or organs, will not be considered service connected unless the disease or injury is otherwise aggravated by service. 

(2) Due regard will be given the places, types, and circumstances 

of service and particular consideration will be accorded combat duty and other hardships of service. The development of symptomatic manifestations of a preexisting disease or injury during or proximately following action with the enemy or following a status as a prisoner of war will establish aggravation of a disability. (Authority: 38 U.S.C. 1154) 

(c) Peacetime service prior to December 7, 1941. The specific finding requirement that an increase in disability is due to the natural progress of the condition will be met when the available evidence of a nature generally acceptable as competent shows that the increase in severity of a disease or injury or acceleration in progress was that normally to be expected by reason of the inherent character of the condition, aside from any extraneous or contributing cause or influence peculiar to military service. Consideration will be given to the circumstances, conditions, and hardships of service.


Topic 2: Analyzing Claims
	Note:  history provided by the Veteran of a preservice existence of a condition recorded at the time of the examination does not constitute a notation of such conditions. (38 CFR 3.304)  In other words, the Veteran’s own account of the preservice existence of a psychiatric disorder does not constitute evidence that the disorder did in fact pre-exist service.  (Paulson v. Brown, 7 VET. App. 466, 470 (1955)).

	Pertinent laws
	For the presumption of aggravation, 38 U.S.C. 1153 provides that a preexisting injury or disease will be considered to have been aggravated by active military, naval, or air service, where there is an increase in disability during such service, unless there is a specific finding that the increase in disability is due to the natural progress of the disease. 
Aggravation may not be conceded where the disability underwent no increase in severity during service on the basis of all the evidence of record pertaining to the manifestations of the disability prior to, during and subsequent to service.  38 C.F.R. § 3.306(b).

In cases involving aggravation by active service, the rating will reflect only the degree of disability over and above the degree existing at the time of entrance into the active service.  This is true regardless of whether the particular condition was noted at the time of entrance into the active service or it is determined upon the evidence of record to have existed at that time. Therefore, it is necessary in all cases like this to deduct from the present degree of disability the degree, if ascertainable, of the disability existing at the time of entrance into active service. The exception to this rule is if the disability is total (100 percent), then no deduction will be made. The resulting difference will be recorded on the rating sheet. If the degree of disability at the time of entrance into the service is not ascertainable in terms of the schedule, no deduction will be made. 

38 CFR 4.22

	Burden of proof
	The burden falls on the Veteran to establish aggravation.  See Jensen v. Brown, 19 F.3d 1413, 1417 (Fed. Cir. 1994).  If there is no evidence of injury, complaints, or treatment of the preexisting disability in service, the Veteran’s burden of proof is not met.   

	Increase in severity
	38 U.S.C. 1153 requires some increase in the severity of the preexisting condition causally related to military service.  Jensen v. Brown, 19 F.3d 1413, 1417 (Fed. Cir. 1994).  

Independent medical evidence is needed to support a finding that the preexisting disorder increased in severity in service.  See Paulson v. Brown, 7 Vet. App. 466, 470-471 (1995); Crowe v. Brown, 7 Vet. App. 238, 246 (1994).  

In cases involving aggravation by active service, the rating will reflect only the degree of disability over and above the degree existing at the time of entrance into the active service.  38 CFR 4.22.  

	Other issues with aggravation
	No presumption of aggravation without increase in severity 

shown – The question of whether there has been an increase in

disability during service must be answered in the affirmative before

presumption of aggravation attaches, so that presumption is 

unaffected by rule on service connection for increase in 

disability during service.  Verdon v. Brown, 8 Vet. App. 529 

(1996); see also Falzone v. Brown, 8 Vet. App. 398, 402 (1995) 

(holding that the presumption of aggravation created by section 

3.306 applies only if there is an increase in severity during 

service).   

See Browden v Brown, No 91-1209 (1993), which the Court 

remanded the case back to BVA for an explanation as to whether the 

Veteran’s eye condition had been aggravated by service and 

worsened.  The Court held that the presumption of aggravation 

contained in 38 CFR 3.306(b) may apply “where there was a 

worsening of the disability regardless of whether the degree of 

worsening was enough to warrant compensation”, and that the 

evidence clearly showed the right eye vision did worsen in service.

Recurrence (temporary flare-ups) of symptoms does not 

constitute an increase in severity - 38 U.S.C.A. § 1153 

requires an increase in the severity of the preexisting condition, 

as distinguished from the mere recurrence of manifestations of 

the pres-service condition.  Davis v. Principi, 276 F.3d 1341, 

1345 (Fed. Cir. 2002) see Jensen v. Brown, 4 Vet. App. 304, 

306-307 (1993); Hunt v. Derwinski, 1 Vet. App. 292 (1991).



	Evidence demonstrating no increase in severity
	Absence of evidence – There is nothing in service to show increase of preexisting disease or disability.  Evidence of a prolonged period without medical complaint can be considered, along with other factors concerning the Veteran’s health and medical treatment during and after military service, as evidence of whether a preexisting condition was aggravated by military service. Maxson v. Gober, 230 F.3d 1330 (Fed. Cir. 2000)

Affirmative evidence of no increase in severity includes normal clinical findings on separation examination, no complaints at separation examination, and where an evaluation of condition is shown to be the same as it was on entrance examination.  

Medical opinion – Disease or disability was not aggravated during service.



	Increases in severity
	Medical and Surgical Treatment in Service May Demonstrate Increase 

The usual effects of medical and surgical treatment in service having the effect of ameliorating diseases or other conditions incurred before enlistment, including postoperative scars, absent or poorly functional parts or organs will not be considered service connected unless the disease or injury is otherwise aggravated by service.  38 CFR.306(b)(1).  

If the medical or surgical treatment in service worsened an aspect of the preexisting condition, this would constitute evidence of an increase in service.  In Verdon, the Veteran alleged that a bunionectomy performed in service had left him with right-foot numbness and limitation of motion of his right great toe.  The Court remanded this matter for an examination to determine the degree of worsening, if any, of the Veteran’s preexisting right-foot condition by the time of his discharge from service.  Verdon v. Brown, 8 Vet. App. 529 (1996).    

Combat as Proof of Increase in Severity  

Satisfactory lay or other evidence that an injury or disease was incurred or aggravated in combat will be accepted as sufficient proof of service connection if the evidence is consistent with the circumstances, conditions or hardships of such service even though there is no official record of such incurrence or aggravation.  38 CFR 3.304(d).  

38 CFR 3.304(d) creates an evidentiary presumption in favor of combat Veterans.  Aggravation will be established if a Veteran produces satisfactory lay or other evidence of symptomatic manifestations of a preexisting disability during or proximate to combat.  

Once a combat Veteran provides lay testimony or other informal evidence of symptomatic manifestations, whether temporary or otherwise, of incurrence or aggravation, the government has the burden to rebut by clear and convincing proof that there has been no increase in the severity of the preexisting condition, thereby establishing lack of a statutory requirement, or that any increase was the result of natural progression.  Jensen v. Brown, 19 F.3d 1413 (Fed. Cir. 1994).   

In Maxson, the Court upheld a Board determination that there was clear and convincing evidence of no permanent increase in disability during service based on the lack of any service or post-service treatment records showing a permanent increase in disability, and on a medical opinion that there was no evidence of an increased level of disability associated with service.  Maxson v. West, 12 Vet. App. 453, 459 (1999).  


Practical Exercise

Using the scenario, annotate on a separate sheet of paper your decision concerning the claim, to include all justifications necessary.  Be prepared to discuss your findings and decision.  Answer the questions following the scenario.

Scenario 1:

Facts of the Case:

Joe Veteran enlisted into the Army for four years.  On his entrance examination, he listed he had a prior history of mental illness and a prolonged hospitalization for schizophrenia.  During his service in the Army, he was treated as an outpatient with complaints of symptoms of mental illness, with no diagnosis provided in the service treatment records.  After three years he received a general discharge and evidence indicates he was discharged in  response to charges of, among other things, being absent without leave, assaulting a superior officer and failing to obey lawful orders. 

Five years after discharge, the Veteran filed a claim for service connection for schizophrenia.  He provided evidence from his private physician with an opinion that the Veteran’s psychiatric condition was not permanently aggravated beyond the normal progression of the disease.  A VA examination with medical opinion was completed which noted that the schizophrenia was not incurred or aggravated by active service.  He was denied service connection by a VA rating decision.  He was notified of the decision and appealed with in one year.  

Questions 1-3 are based on the scenario noted above.

1. Which regulation provides guidance for this type of claim for aggravation?

a. 38 USC 1111

b. 38 USC 1153

c. 38 CFR 3.304

d. 38 CFR 4.22

2. What must the Veteran show for this to be considered an aggravated condition?

a. Existence  of treatment in service

b. An increase in the severity of a preexisting disability

c. Mere recurrence of manifestations of the pre-service condition

d. Medical opinion that the mental condition was due to service 

3. In order for service connection to be granted, the claimed schizophrenia must have:

a.      shown an increase in severity

b.      not been due to natural progression of the disease

c.      not have been temporary flare-ups

d.      due to the Veteran’s own willful misconduct

Answer the following questions.

4.  What documents must you have to determine whether a claimed disability may be rated on aggravation?

a.     Entrance examination

b.     Exit examination

c.     In-service treatment records

d.
    All the above

5.    When no preexisting condition is noted on the entrance examination, a Veteran is considered to be?

a. Whole

b. Sound
c. Unburdened
d. Useful 
Review the other scenarios and provide an answer to the questions associated with them.

Scenario 2:
Ed Veteran served in the US Air Force from January 31, 1952 through January 30, 1956, as an aircraft mechanic.  He is claiming service connection for hearing loss, stating it was due to being an aircraft mechanic on jets.

Service treatment records noted his hearing at the entrance examination was as follows:

right ear: 20dB, 1000Hz; 35dB, 2000Hz, 35dB, 3000Hz, and 30dB, 4000Hz; and left ear: 20dB, 1000Hz; 20dB, 2000Hz, 25dB, 3000Hz, 40dB, 4000Hz.  There are several entries noting complaints of hearing problems, to include drainage and infection.  Separation examination included only a whisper test, with the examiner noting the hearing was 20/20 in the right and left ear.

Service personnel records noted Ed Veteran served as a crew chief for A-1 Skyraider and F86 Sabrejet.  DD 214 was Honorable.  Service was noted to be only in the continental United States.

Duty to assist development letter was sent to the Veteran with a request for additional evidence.  The Veteran responded with VA Form 21-4142 for his audiologist and a copy of workplace records noting continuous hearing tests since his discharge to retirement in 1984.  He was employed as a light aircraft engine repairman for the local airfield.

During VA examination noted the history provided by the Veteran that he did not have hearing protection while an aircraft mechanic in service, but did wear protection following service.  He also indicated some recreational noise exposure while mowing the lawn, but stated he wore hearing protection infrequently.  No other excessive noise exposure was reported.

Audiological examination noted Veteran’s hearing loss was as follows: right ear: 45dB, 1000Hz; 40dB, 2000Hz; 50dB, 3000Hz; and 55dB, 4000Hz; and left ear: 30dB, 1000Hz; 45dB, 2000Hz; 50dB, 3000Hz; and 55dB, 4000Hz.  The speech recognition scores were as follows: right ear – 90 percent and left ear – 78 percent.  The examiner provided the medical opinion that the Veteran’s hearing loss was aggravated by service, with the rationale provided that there was no hearing protection provided in service, but he did report wearing protection while employed as a light engine mechanic.  

1. Is service-connection warranted?  If so, what percentage would you rate this Veteran?

2. If the hearing loss is service-connected, is it on primary consideration or due to aggravation?  

3. If not, what would you as the Rating Specialist do?

Scenario 3:

Facts of the case: 

Veteran served on active duty from May 1980 to February 1981.  Service treatment records noted pre-service treatment for paranoid schizophrenia, to include several periods of hospitalization.  The records noted the Veteran’s symptoms were usually stabilized with medical treatment, but that he also suffered numerous relapses when noncompliant with his medication.  He related to one examiner that he had never been able to hold onto a job for any great length of time.  Last treatment report was noted to be January 1980 from a private clinic that reported the Veteran’s condition appeared to be in remission, but also that there was a poor prognosis due to the Veteran’s history of relapses when the medication was discontinued.

Enlistment examination noted the Veteran’s statement that he had not been treated for a mental condition and no mental illness was noted by the examiner.  In November 1980, the Veteran was diagnosed with paranoid schizophrenia and he reported being previously hospitalized for the disorder.  An Army Medical Board found the Veteran unfit for retention due to the paranoid schizophrenia, which they found to have existed prior to service and was not aggravated by service.

Following service, the Veteran was treated on multiple occasions for mental disorders and held many different jobs.  There were numerous private physicians that opined the Veteran’s mental disorder was aggravated by service.  (These were based on the fact that the Veteran had been employed full time, although not able to sustain the employment.)  Also, several of the opinions were pointed to the increased frequency of the Veteran’s post-service periods of hospitalizations.  

The Veteran filed a claim for service-connection for the schizophrenia.  An examination was requested, with an opinion as to whether the schizophrenia was aggravated by service.  The medical opinion noted “the Veteran’s psychiatric disorder was not aggravated beyond the natural progression of the disease due to military service”, and it discounted a private physician’s conclusion based on belief that the private physician had ignored the spotty work history prior to service, and there had been no specific stressors in service.  The examiner noted that any worsening of the Veteran’s condition after service was due to the expected progression of the disease related to the noncompliance with medication.

The Veteran claimed service connection for schizophrenia, both on a direct basis and on a presumptive basis.  

1)
      Can service-connection for the claimed schizophrenia be granted?  

a. If so, is it on a presumptive basis or on a direct basis?  

b. If not, please explain why.

Scenario 4:

Facts of the case:

Veteran joined the Naval Reserves in 1965.  After serving in the reserves for one year, he enlisted on active duty from November 1966 to November 1968.  The enlistment examination for the reserves noted the Veteran’s statement that he had worn a back brace in the past.  The examiner noted the history of a cracked vertebrae at age 15 and that the Veteran had worn a back brace until February 1963.  The examiner noted his back was normal, and there were no back problems reported during his reserve duty.

At the time of the enlistment to active duty, the Veteran claimed to have worn a back support in the past.  The examiner noted the Veteran’s spine was normal and the Veteran was found fit for active duty.  Service treatment records failed to show any complaints of, or treatment for, back trouble during service, and the separation examination noted the Veteran’s back was normal.

Veteran claimed service connection for a back condition due to service.  The Veteran provided statements on which he indicated he originally broke his back in a car accident in 1963, but had no real problems with it until 1983, when the Veteran slipped on grease and fell at work.  A buddy statement from the Veteran’s brother attested to the fact that his back disorder increased in severity during service.

The Veteran claimed service connection for a back disorder.  

1)
      Can service-connection for the claimed back disorder be granted?  

a. If so, is it on a presumptive basis or on a direct basis?  

b. If not, please explain why.

Scenario 5:

Facts of the case:

Veteran served on active duty from February 1943 to September 1943.  He was honorably discharged after being hospitalized for an ulcer, and subsequently determined to be physically unfit due to the ulcer disorder.  The entrance examination was silent for any comments or notations concerning an ulcer.  Service treatment records noted the Veteran suffered from an ulcer, which the physician referred to as “chronic” and “old”.  There was a letter presented by the Veteran from his former physician that stated the Veteran was treated for a peptic ulcer between October 1939 and January 1943.

Veteran claimed service connection for an ulcer in July 1944.  

1.  Can service-connection be granted for the ulcer?

a. If so, is it on a presumptive basis or on a direct basis?

b. If not, please explain why.

Scenario 6:

Facts of the case:

Veteran served on active duty from April 1974 to July 1977.  Entrance examination was silent for any presence of an eye disorder, and a special opthamological examination was not conducted.  An additional examination was made three weeks into service, with a tentative diagnosis of “probable early keratoconus” presented.  A confirmed diagnosis of keratoconus was made in August 1974, four months after entrance into the service.  The examiner stated that “whether or not the condition existed prior to entry into service cannot be stated with absolute certainty, although it is probable that the process began earlier.”

The Veteran claimed service connection for the keratoconus.  He presented current medical evidence showing he had the condition.

1.  Can service connection be granted for the keratoconus?

a. If so, is it on a presumptive or direct basis?

b. If not, please explain why.
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