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Objectives

At the conclusion of this lesson you will be able to:

· Identify the criteria and associated laws for 38 U.S.C. §1151 with 80% accuracy
· Distinguish which benefits are applicable for 38 U.S.C §1151 claims, with 80% accuracy 
· Identify proper development procedures when adjudicating U.S.C §1151 claims with 80% accuracy
· Recognize correct effective dates for U.S.C §1151 claims with 80% accuracy

· Distinguish which promulgation actions are applicable for 38 U.S.C §1151 claims with 80% accuracy
· Prepare the correct notification letter for claims involving entitlement to U.S.C §1151 benefits with 80% accuracy
References

· 38 U.S.C §1151 Benefits for Persons Disabled by Treatment or Vocational Rehabilitation

· 38 CFR §3.154 Injury due to hospital treatment, etc. 

· 38 CFR §3.358 Compensation for disability or death from hospitalization, medical or surgical treatment, examinations or vocational rehabilitation training

· 38 CFR §3.361 Benefits under 38 U.S.C. 1151(a) for additional disability or death due to hospital care, medical or surgical treatment, examination, training and rehabilitation services, or compensated work therapy program. 

· 38 CFR §3.400(i) Disability or death due to hospitalization, etc.
· 

 HYPERLINK "http://www.ecfr.gov/cgi-bin/text-idx?SID=d9f73a4061ddae1dafebd25dc25b08a5&node=se38.1.17_132&rgn=div8" 
38 CFR §17.32
 Informed consent and advance care planning

· M21-1, Part IV, Subpart iii, Subpart V, Chapter 4, Section B - M21-1, Part III, Subpart v, Chapter 4, Section B - Recoupment of Separation Benefits
· M21-1, Part IV, Subpart ii, 1, A - Developing Claims Filed Under 38 U.S.C. 1151

· M21-1, Part IV, Subpart ii, 2, G - Benefits under 38 U.S.C. 1151

· M21-1, Part IV, Subpart ii, 3, D - Disability Compensation Under 38 U.S.C. 1151

· M21-1, Part IV, Subpart iii, 1, A - DIC Under 38 U.S.C. 1151
· M21-1, Part IV, Subpart iii, 3, E - Determining Entitlement to Ancillary Benefits

· M21-1, Part IX, Subpart i - Ancillary Benefits

· VBMS-Awards User Guide
· VETSNET Awards User Guide
Topic 1: General Information on Entitlement to Benefits Under 38 U.S.C. 1151
General Criteria for 1151 Claims

Under 38 U.S.C. 1151, a claimant is entitled to compensation “as if” the claimed disability or death were service connected, provided the Veteran’s disability or death resulted from:

· hospital care, medical or surgical treatment, or examination furnished by the Department of Veterans Affairs (VA);

· pursuit of a course of vocational rehabilitation under any VA-administered law; or

· participation in a compensated work therapy (CWT) program.

Compensation is not payable under 38 U.S.C. 1151 if injury or death was due to the Veteran’s own willful misconduct.

Note: Compensation may be paid for disability secondary to disability for which compensation is payable under 38 U.S.C. 1151. Entitlement can also be established based on aggravation of a pre-existing disability due to hospitalization or treatment by VA.

When compensation is granted under 38 U.S.C. 1151, the disability or death is not recognized as service connected. Rather, the compensation is payable “as if” it were service connected. The distinction is that a Veteran receiving compensation solely under 38 U.S.C. 1151 is not entitled to all ancillary benefits that are payable to Veterans with service connected disabilities. These ancillary benefits are discussed later.

Please refer to M21-1 Part IV, Subpart.ii.1.A and Part IV. Subpart.ii.2.G for additional information. 

38 CFR §3.358 vs. §3.361

As of October 1, 1997, it is required that fault is found on the part of VA in order to establish entitlement to 38 U.S.C 1151. The next topic of Proximal Cause outlines specific information regarding this requirement. In the meantime, please note these pertinent regulations: 

38 CFR §3.358 applies to claims received before October 1, 1997, in which the condition for compensation is not based on the “fault requirement”.  

38 CFR §3.361 discusses how compensation is based on the requirement that fault on part of the VA be found for claims received on or after October 1, 1997.

38 CFR §3.361a (2) applies to claims alleging disability or death due to compensated work therapy. This section applies to claims that were pending with the VA on November 1, 2000, or that were received by the VA after that date.

Proximal Cause

The proximate cause of a disability or death is the action or event that directly caused the disability or death, as distinguished from a remote contributing cause. In order to meet the qualifications of 38 U.S.C. 1151 under §3.361, the proximate cause of additional disability or death must be

· carelessness, negligence, lack of proper skill, error in judgment, or similar instance of fault on the part of VA in furnishing the hospital care, medical or surgical treatment, or examination

· an event not reasonably foreseeable, or

· under the provision of

· training and rehabilitation by VA or one of its service providers as part of an approved rehabilitation program under 38 U.S.C. Chapter 31, or 

· a CWT program

Note:  These requirements do not pertain to claims received prior to October 1, 1997. Please see §3.358 for requirements prior to this date. Also, requirements under the provision of the CWT program were not in effect until November 1, 2000.  

Actual causation required. To establish causation, the evidence must show that the hospital care, medical or surgical treatment, or examination, resulted in the Veteran's additional disability or death. Merely showing that a Veteran received care, treatment, or examination and that the Veteran has an additional disability or died does not establish cause.

Continuance or natural progress of a disease or injury. Hospital care, medical or surgical treatment, or examination cannot cause the continuance or natural progress of a disease or injury for which the care, treatment, or examination was furnished, unless VA's failure to timely diagnose and properly treat the disease or injury proximately caused the continuance or natural progress. The provision of training and rehabilitation services or CWT program cannot cause the continuance or natural progress of a disease or injury for which the services were provided.

Veteran's failure to follow medical instructions. Additional disability or death caused by a Veteran's failure to follow properly given medical instructions is not considered to have been caused by hospital care, medical or surgical treatment, or examination.

For additional information, please refer to M21-1, Part IV, Subpart ii.2.G. §3.361 (c) and (d)

Fault on VA and Not Reasonably Foreseeable
Claims based on additional disability or death due to hospital care, medical or surgical treatment, or examination, must also meet one of the causation requirements:

	(1) Care, treatment, or examination. To establish that carelessness, negligence, lack of proper skill, error in judgment, or similar instance of fault on VA's part in furnishing hospital care, medical or surgical treatment, or examination proximately caused a Veteran's additional disability or death, it must be shown that the hospital care, medical or surgical treatment, or examination caused the Veteran's additional disability or death, and

(i) VA failed to exercise the degree of care that would be expected of a reasonable health care provider; or

(ii) VA furnished the hospital care, medical or surgical treatment, or examination without the Veteran's or, in appropriate cases, the Veteran's representative's informed consent.
	Or
	(2) Events not reasonably foreseeable. Whether the proximate cause of a Veteran's additional disability or death was an event not reasonably foreseeable is, in each claim, to be determined based on what a reasonable health care provider would have foreseen. The event need not be completely unforeseeable or unimaginable but must be one that a reasonable health care provider would not have considered to be an ordinary risk of the treatment provided. In determining whether an event was reasonably foreseeable, VA will consider whether the risk of that event was the type of risk that a reasonable health care provider would have disclosed in connection with the informed consent procedures of §17.32 of this chapter.


Expressed and Implied Consent

To determine whether there was informed consent, VA will consider whether the health care providers substantially complied with the requirements of §17.32 of this chapter. Minor deviations from the requirements of §17.32 that are immaterial under the circumstances of a case will not defeat a finding of informed consent. Consent may be express (i.e., given orally or in writing) or implied under the circumstances specified in §17.32(b), as in emergency situations.
Expressed consent is consent that has been clearly stated either orally or in writing.

Implied consent is consent that may be inferred from the circumstances in the case. For example, if a Veteran requires emergency care to preserve life or prevent serious impairment to health, and the Veteran or his/her representative is unable to consent orally or in writing, then consent is implied.

Please refer to M21-1, Part IV. Subpart ii.2.G for more information.
Types of Occurrences 
Entitlement to 1151 benefits can be raised by evidence of disabilities resulting from:

· an examination

· an act of omission

· premature discharge

· medication
See to M21-1, Part IV. Subpart ii.2.G
Disability Resulting From an Examination

 INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 authorizes compensation for disability resulting from a Veteran's "having submitted to an examination" under any law administered by VA.

Note: The U.S. Court of Appeals for Veterans Claims (CAVC) has interpreted this portion of the statute to mean that compensation is payable only for injuries that result from the examination itself, and not from the process of reporting for the examination.

Example: A Veteran injured by another patient while awaiting the start of his/her scheduled VA examination would not qualify for compensation for residuals of that injury under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151. 

Please refer to M21-1, Part IV.Subpart ii.2.G  for more information.
Disability Resulting From an Act of Omission

Entitlement to compensation under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 may be based on acts of omission as well as acts of commission. A Veteran may be entitled to benefits under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 if VA failed to perform one of the following actions:

· timely diagnose or properly treat a disability, thereby causing an increased disability or death, and/or 

· obtain informed consent from the Veteran or the Veteran's representative prior to treatment. 

Note: The natural progression (i.e. worsening) of a disease or injury may be the basis of eligibility under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 only if it is attributable to VA's failure to timely diagnose or properly treat the disease or injury.

Please refer to M21-1, Part IV. Subpart ii.2.G for more information.
Disability Resulting From Premature Discharge

Compensation may be payable under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 when a physician determines that a Veteran should be discharged from a hospital after a period of treatment, but the Veteran claims that the discharge:

· was too early, and 

· led to a relapse and worsening of the disability. 

Consider whether the timing of the discharge aggravated the disability beyond the level of natural progression (i.e. worsening). 

Note: Development should include a request for a medical certificate indicating that the Veteran's condition at discharge was not stable, and that the discharge was premature. 

An independent medical opinion may be necessary in such a case. 

Please refer to M21-1, Part IV. Subpart ii.2.G for more information.
Disability Resulting From Medication

Compensation is payable under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 for any disability caused by medication that was prescribed by VA and taken or administered as prescribed, if the disability was directly due to

· fault on the part of the VA, or 

· an incident that could not have been reasonably foreseen. 

Example: Compensation is payable under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 if:

· VA prescribed a medication at ten times the proper dosage, and 

· additional permanent disability or death resulted from the erroneous prescription

Please refer toM21-1, Part IV.Subpart ii.2.G for more information.

Chapter 31 and CWT Program

§3.361(d)(3) states that in order to establish that the provision of training and rehabilitation services or a CWT program proximately caused a Veteran's additional disability or death, it must be shown that the Veteran's participation in an essential activity or function of the training, services, or CWT program provided or authorized by the VA, proximately caused the disability or death. The Veteran must have been participating in such training, services, or CWT program provided or authorized by the VA as part of an approved rehabilitation program under 38 U.S.C. Chapter 31, or as part of a CWT program under 38 U.S.C. 1718. It need not be shown that the VA approved that specific activity or function, as long as the activity or function is generally accepted as being a necessary component of the training, services, or CWT program that the VA provided or authorized.

Entitlement to Ancillary Benefits

A Veteran receiving compensation solely under the provisions of  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 is not entitled to all ancillary benefits that are payable to Veterans with SC disabilities. If otherwise eligible, Veterans receiving compensation under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 may be entitled to:

· a clothing allowance

· specially adapted housing benefits, and

· an automobile or adaptive equipment
Non-Entitlement to Ancillary Benefits

A claimant is not entitled to the following ancillary benefits under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151:

· Service Disabled Veteran (RH) Insurance
· waiver of the loan guaranty funding fee
· 38 U.S.C. Chapter 31 Education Benefits
· 38 U.S.C. Chapter 35 Education Benefits
· 10-point Civil Service Preference

· special allowance under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1312(a)
· special allowance under Public Law (PL) 87-377, Section 156, Restored Entitlement Program for Survivors (REPS)
· Civilian Health and Medical Program of VA (CHAMPVA)
· SC burial allowance, and
· loan guaranty benefits for a surviving spouse
Please refer to M21-1, Part IV. Subpart ii.2.G for more information.
Tort Claims and Entitlement to Benefits Under 38 U.S.C. 1151
When a Veteran is injured under circumstances that result in possible entitlement to benefits under 38 U.S.C. 1151, the Veteran may also seek a judgment against the U.S. in a civil action, called a Tort claim. The Veteran may sue and recover damages after

· A trial, or

· Agreeing to a settlement or compromise.

Note:  When a Veteran agrees to a settlement or compromise, he/she signs away the right to sue in court in return for payment of an agreed-upon amount of damages.
Please refer to M21-1, Part IV. Subpart ii.2.G  for more information.
Topic 2: Identifying and Developing Claims for Entitlement to 38 U.S.C. 1151

Identifying 1151 Claims
There is no specific application form for 38 U.S.C. 1151 benefits.  Any form or other written communication used to claim compensation benefits may be accepted as a claim for this type of benefit. This would imply that 1151 claims should be in writing.

Please refer to M21-1, Parts IV, ii.1.A, and IV. Subpart ii.2.G and §3.154 for more information.
Development of 38 U.S.C. 1151 Claims

Requesting Information from the Medical Facility:  

VA Form 10-7131, Exchange of Beneficiary Information and Request for Administrative and Adjudicative Action, usually does not provide enough space for detailing the claimed incident. You may request information from the VA medical facility by generating a local letter by using the verbiage provided in the M21-1 reference into an electronic 7131 request in Compensation and Pension Record Interchange (CAPRI). If there are any electronic records in CAPRI, you may want to print them out and have them reviewed by a Rating Veterans Service Representative (RVSR).  

When requesting information, provide as much information as possible about the incident in the request. Request all evidence and documents pertinent to the incident. Possible sources of information about the incident may include:

· medical records

· surgical records

· hospital clinical records, or

· nurses' notes

Quality Assurance Investigative Reports:

Do not request quality assurance investigative reports. They are investigative reports that are confidential under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 5705, and cannot be used as evidence in the adjudication of a claim. 

If quality assurance investigative reports are received from a VA medical facility, return the reports immediately. Do not file copies of these reports in the Veteran's claims folder.

*See the QUICK REFERENCE DEVELOPMENT GUIDE and SAMPLE DEVELOPMENT NOTIFICATION included in this handout.
Please refer to M21-1, Parts IV,  Subpart ii.1.A, and IV. Subpart ii.2.G and §3.154 for more information.
Topic 3: Promulgation of Entitlement to Benefits Under 38 U.S.C. 1151
Identifying the Correct Effective Dates
The rating activity is responsible for determining the correct effective date of entitlement; however, knowledge of the correct effective date is important when promulgating benefit entitlement awards.

Under 38 U.S.C. 1151, the effective date to entitlement to:

Compensation is awarded effective either the:

· date of the injury or aggravation, if the claim is received within one year of the incident, or

· date of receipt of the claim, and

DIC is awarded effective either the:

· first day of the month in which the Veteran's death occurred, if a claim is received within one year following the date of death, or

· date of receipt of the claim.

Please refer to M21-1, Part IV. Subpart ii.2.G for more information. 

Determining if there is an Offset is Required
One of the first things you should do prior to award promulgation is to determine whether or not an offset is warranted. Disability compensation awards under  INCLUDEPICTURE "http://vbaw.vba.va.gov/bl/21/M21-1MR/images/opennewwindow.gif" \* MERGEFORMATINET 38 U.S.C. 1151 are subject to an offset effective the first of the month after the month during which a judgment becomes final. 

· If there is reason to believe a Tort claim for damages may have been finalized, defer a compensation award for possible offset, 

but

· do not defer a compensation award just because a Tort claim may be pending
Prior to December 1, 1962, Tort settlements were a bar to compensation.  See M21-1, Part IV.ii.3.D for more details.

Determining the Final Date of a Judgment
Use the information in the table below to determine when various judgments are considered final.

	If the judgment is ... 
	Then the ... 

	a VA administrative award


	judgment is considered final on the date of approval.

	an Attorney General agreement
	settlement or compromise entered into by the Attorney General after a suit has been filed is considered final when the agreement is approved by the court, even though a final order of dismissal may not be entered until a later date.


Note: If, after reviewing the evidence of record, there is any question as to the date the judgment became final, request clarification from the local Regional Counsel.

If a judgment is made to, or for, two or more persons (either in individual capacities or as a personal representative(s) of the estate) and involves a claimant subject to offset, the individual distribution of the monies must be determined by M21-1, Part IV.ii.3.D.

Tort Settlement and Offset Requirement
An offset is required when a Tort settlement is finalized, and:
· An 1151 grant increases the total compensation payable; or,
· Compensation is payable solely due to 1151
The amount of offset must never deprive a Veteran of compensation payable if an 1151 claim had not been filed.
If warranted, withholding is the first of the month following finalized judgment!
Action to take if an Offset is Required
The amount of offset must not deprive a Veteran of any part of the compensation payable if a claim under 38 U.S.C. 1151 had not been filed. If there are existing service connected disabilities and the total compensation is increased by the grant of an 1151 disability, a partial offset is required. If the only disability for which compensation is paid is granted under the provisions of 1151, than a total offset is required. In any case, the offset will be the effective the first of the month following the date the settlement is finalized.

If an increase in the evaluation of a service-connected (SC) disability is awarded, such that the existence of the disability compensable under 38 U.S.C. 1151 no longer increases the total amount of compensation payable, then
· determine the total compensation payable for all disabilities (SC and those compensable under 38 U.S.C. 1151)

· determine the total compensation payable for SC disabilities only

· withhold the difference between the two totals, and

· discontinue the previously established offset. 
VBMS-A OFFSET – Illustration
[image: image1.emf]
VETSNET OFFSET – Illustration
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When an Offset is Not Required

Do not offset the award if any of the following circumstances exits: 

· A Tort settlement has not been finalized.

· A claimant elects to continue pension payments even though entitlement to 1151 exists for a qualifying disability. Note: The monetary amount from a Tort settlement will be counted as income for pension purposes.

· The Veteran has service connected disabilities (aside from the 1151 disabilities), and the combined evaluation does not warrant an increase with the grant of an 1151 disability.  

· Compensation is otherwise payable (i.e. an established service connected disability being aggravated under the provisions of 1151).  

· Rating decision grants service connection for a disability as secondary to an established service connected disability, as opposed to granting under the provision of 1151.

Offset Examples:

Example 1:  Unchanged Combined Evaluation
Situation: A Veteran has two SC disabilities, each evaluated as 60 percent disabling, and disability compensable under 38 U.S.C. 1151 that is evaluated as 30 percent disabling. The combined evaluation of all disabilities is 90 percent. The combined evaluation of the SC disabilities alone is 80 percent.
 

Result: VA offsets the difference between the rate payable for disabilities rated 90 percent disabling and the rate payable for disabilities rated 80 percent disabling.

 

Effect on offset: If one of the SC disabilities increases from a 60-percent to 70-percent evaluation, then the combined evaluation for the SC disabilities alone is increased to 90 percent, even though the combined evaluation for all the disabilities still remains 90 percent. In this situation, discontinue the offset. 

 

Note: If the situation were reversed so that the 70-percent evaluation was reduced to 60 percent, the offset would recommence.

Example 2: Situation in Which an Offset Is Not Required
Situation: A Veteran

· is rated 10 percent disabled because of an SC foot disability, and

· enters a VA medical center (VAMC) for treatment of the disability.
The evaluation is increased to 30 percent due to an aggravation of the injury as a result of the medical or surgical treatment. The Veteran successfully sues the hospital and recovers damages.
 

Result: No offset is required because the foot disability is SC without regard to 38 U.S.C. 1151
Example 3: Situation in Which an Offset Is Not Required
Situation: A Veteran

· is SC for a severe pulmonary condition, which requires the administration of significant doses of steroids

· later develops cataracts and claims that the cataracts are due to the steroid treatments, and

· files a compensation claim under 38 U.S.C. 1151.
Result: The rating activity should consider whether the cataracts are proximately due to, or the result of, an SC disability. If the rating activity does award service connection for cataracts under 38 CFR 3.310, no offset is required.

Duplication of Benefits

The prohibition against duplication of benefit applies whenever a claimant received a sum of money or property to settle a legal claim arising from the injury or death of a Veteran, and then files a claim for compensation with the Department of Veterans Affairs (VA) for that same injury or death.  

Please refer to M21-1, Part IV. Subpart ii.3.D for more information.
Award Input
The instructions in M21-1, Part III, Subpart v, 4.B concerning the preparation of awards involving readjustment and disability severance pay, generally apply to the preparation of awards under 38 U.S.C. 1151. 

The provisions in this topic apply specifically to the preparation of awards under 38 U.S.C. 1151.
Follow the steps in the table below concerning the preparation of awards under 38 U.S.C. 1151 with an offset.

	Step
	Action

	1
	On the RECORD DECISIONS page in the AWARD ADJUSTMENTS screen, click the DISABILITY PAY tab.

	2
	Click the ADD button

	2
	Select TORT in the PAYMENT TYPE field.

	3
	Enter the amount that will be recouped in the ORGINIAL BALANCE field.

	4
	In the AWARD EFFECTIVE DATE field, enter date the adjustments begin

	5
	When finished, click ACCEPT to save the entry to the decision grid.

	6
	· For awards processed in VETSNET Awards, select OK to save the decision and close the screen.

· For awards processed in Veterans Benefits Management System-Awards (VBMS-A), click the DONE button when finished.


	References: For more information on processing awards under 38 U.S.C. 1151 in
· VBMS-A, see the VBMS-Awards User Guide, or
· VETSNET Awards, see the VETSNET Awards User Guide.


Entitlement to Ancillary Benefits if Compensation Is Awarded for a Disability Under 38 U.S.C. 1151

If compensation is awarded for a disability under 38 U.S.C. 1151, the Veteran, if otherwise eligible, may receive
· the annual clothing allowance administered by the Veterans Health Administration
· automobile or adaptive equipment, per M21-1, Part IX, Subpart i, 2, and
· specially adapted housing benefits, including a special housing adaptation grant, per M21-1, Part IX, Subpart i. 3. 
There is no entitlement to the following ancillary benefits unless the Veteran is entitled based on disabilities for which compensation is payable without regard to the provisions of 38 U.S.C. 1151:
· Dependents’ Educational Assistance (DEA), per M21-1, Part III, Subpart iii,  6.C.1.
· vocational rehabilitation, per M21-1, Part IX, Subpart i, 1.A, and
· the Civilian Health and Medical Program 
Please refer to M21-1, Part IV. Subpart ii.3.D and IV. Subpart iii.3.E for more information. 

​​​​Topic 4: Preparing a Locally-Generated Letter for Entitlement to Benefits Under 38 U.S.C. 1151
Providing Notice for Claims for Entitlement to 38 U.S.C. 1151 

When required, prepare a locally-generated letter, referring to the benefit as “compensation under 38 U.S.C. 1151” and not “service connection.”

When using a locally-generated letter to inform a claimant of the formal denial of a claim filed under 38 U.S.C. 1151, include

· a list of the evidence considered

· reasons for the determination

· procedural and appellate rights, and

· a copy of VA Form 21-0958, Notice of Disagreement. 
Important: Do not refer to entitlement under 38 U.S.C. 1151 as “service connection.”
Please refer to M21-1, Part IV. Subpart ii.3.D and IV. Subpart iii.3.E for more information. 

Providing Notice of an Offset Requirement

Use the information below to provide the notice of an offset and the related requirements.

	If the award …
	Then …

	includes an offset
	include the offset information in the locally-generated letter to the Veteran.

	does not include an offset
	inform the Veteran that the VA must be notified of any court judgment or Tort award resulting from this disability or injury.

Note:  Include this information whether or not there is any indication that a Tort claim has or will be filed.

	is a zero-rate award, meaning that a total offset is in effect until an amount equal to the judgment has been recouped
	advise the Veteran to keep the VA informed of any changes of address.




Please refer to M21-1, Part IV. Subpart ii.3.D for more information. 

 Practical Exercise

Please complete the following review. You will be allowed 15 minutes to complete this task.

1. What 38 CFR reference applies to 38 U.S.C. 1151 claims received on or after October 1, 1997? What are the provisions of this reference?

2. True or False. When compensation is granted for a disability under 38 U.S.C. 1151, the claimant’s compensation is payable as if it were service-connected.

3. ____________ is consent that has been clearly stated either orally or in writing.

4. True or False. When a Veteran is injured under circumstances that result in possible entitlement to benefits under 38 U.S.C. 1151, they may also seek a judgment against the U.S. in a civil action.

5. List the four primary sources of information you should consider obtaining information from when developing a 38 U.S.C. 1151 claim.

6. True or False. You should always request quality assurance investigative reports when investigating a 38 U.S.C. 1151 claim.

7.  _____________ is consent that may be inferred from the circumstances in the case.

8. True or False. A Veteran who is service connected at 20% for a right knee condition, files a claim under 38 U.S.C. 1151. The evaluation is increased to 30% due to aggravation as a result of surgical treatment at the VAMC, and he/she successfully sues the hospital for damages. In this situation, we must offset the award due to the increase in the service connected disability under 38 U.S.C. 1151. 

9. What are the ancillary benefits that a claimant would be entitled to when granted compensation under the provisions of 38 U.S.C. 1151?

10. To establish fault on the part of the VA in furnishing medical care, treatment or examination, was the proximate cause of a Veteran’s disability or death, the evidence must show what? 

11. Upon receipt of a 38 U.S.C. 1151 claim you should send a letter to whom, requesting information about the incident and documents pertinent to the incident upon which you are investigating.
Quick Reference – Development Guide
· Edit letters as usual.

· Track VAMC treatment records and/or any requests made for VAMC records.

· If the dates and/or location of the treatment at the VAMC are unknown (and cannot be identified through CAPRI), we must request this information from the Veteran in the Section 5103 notification letter.

· When treatment records are requested from a VAMC, remember to include the following statement in the Section 5103 notification letter:

“We have requested your treatment records from the [LOCATION OF THE VAMC] VA Medical Center. If you have copies of these records, please send them to us.”

· After the Section 5103 notification is sent, forward the file for review when there are relevant VAMC records in the file.

Sample 1151 Development Notification
When requesting information from the medical facility, provide as much information as possible about the claimed incident.
The electronic VA Form 10-7131, Exchange of Beneficiary Information and Request for Administrative and Adjudicative Action request functionality in the Compensation and Pension Record Interchange (CAPRI) supports text entry up to four pages and maintains tracking information regarding the status of requests.
Use the 7131 Request tab in the patient record. Copy and paste the following text into the general comments area and add the necessary details about the claimant to the text, as applicable. 

Request all evidence and documents pertinent to the incident upon which the claim is based.  Possible sources of information about the incident may include

· medical records

· surgical records

· hospital clinical records, or

· nurses’ notes

See required text template on next page.

Sample 1151 Development Notification Text
We have received a claim from the person identified below for benefits under 38 U.S.C 1151 based on alleged injury while at your facility.


Name:  XXXXX XXXXX


File Number:  XX XXX XXX


SS Number:  XXX-XX-XXXX


Date of Birth:  XX-XX-XXXX

The claimant alleges sustaining an injury to his/her [CONDITION]. This injury occurred in [MM-DD-YYYY].

To assist us in making a determination, please furnish all of the following evidence, if available, for this patient for the period of medical care from [MM-DD-YYYY] to [MM-DD-YYYY].

· Medical records

· Surgical records

· Hospital clinical records

· Nurses' notes

· Any other documentation of patient injury.
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